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MANION, Circuit Judge.
The district court held that the American Medical Association("AMA")violated § 1 of the Sherman Act, 15
U.S.C. § 1, by conducting an illegal boycott in restraint of trade directed at chiropractors generally, and the four
plaintiffs in particular.The court granted an injunctionunder§ 16 of the Clayton Act, 15 U.S.C. § 26,
requiring, among other things, wide publicationof its order.The court held that two additional defendants, the
Joint Commissionon Accreditation of Hospitals ("JCAH"),and the American College of Physicians ("ACP"),
had acted independentlyof the AMA's boycott, and dismissedthem from the case. Wilk v. American Medical
Association, 671 F. Supp. 1465(N.D.Ill. 1987).The AMA appeals the finding of liability, and contends that, in
any event, injunctive reliefis unnecessary.Plaintiffscross-appealagainst JCAH and ACP. We affirm.

I.
We have observed before that "antitrustcases are notoriouslyextended."Ball Memorial Hospital Inc. v. Mutual
Hospital Insurance Inc., 784 F.2d 1325, 1333(7th Cir. 1986).This case is no exception. Plaintiffs Chester A.
Wilk, James W. Bryden, Patricia B. Arthur, and Michael D. Pedigo, are licensed chiropractors.Their complaint,
originally filed in 1976, charged several defendantswith violating§§ 1 and 2 of the Sherman Act, 15 U.S.C. §
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1 and 2. It sought both damages and an injunction. (For a list ofall the original defendants, see 671 F. Supp. at
1469-70. We discuss here only those relevant to this appeal.) At the first trial, plaintiffs' primary claim was that
the defendants engaged in a conspiracy to eliminate the chiropractic profession by refusing to deal with
plaintiffs and other chiropractors. Defendants accomplishedthis, plaintiffs claimed, by using former Principle 3
of the AMA's Principles of Medical Ethics, which prohibited medical physicians from associating
professionally with unscientific practitioners.' Plaintiffs contended that the AMA used Principle 3 to boycott
chiropractors by labelling them "unscientific practitioners," and then advising its members, among others, that
it was unethical for medical physicians to associate with chiropractors.According to the plaintiffs, the other
defendants joined the AMA's boycott.
I Former principle 3 provided:
A physician should practicea method of healing foundedon a scientificbasis; and he should not voluntarily
associate with anyone who violatesthis principle.

A jury returned a verdict for the defendants. An earlier panel of this court, however, reversed that judgment.
Wilkv. American Medical Association, 719 F.2d 207 (7th Cir. 1983) ( WilkI). In reversing and ordering a new
trial, we held that, in applying the rule of reason, the jury had been allowed to consider factors beyond the
effect of the AMA's conduct on competition. The district court had improperly failed to confine the jury's
consideration to the "patient care motive as contrasted with [the] generalized public interest motive." Id. at 229.

356

Just before th 1987 retrial, plaintiffs abandoned their damages claim and sought only injunctive relief. This
shifted the case's focus from the past to the present regarding whether plaintiffs were entitled to an injunction
under§ 16 of the Clayton Act. After a lengthy bench trial, the district court concluded that the AMA, through
former Principle 3, had unreasonably restrained trade in violation of§ 1 of the Sherman Act. Because the
district court adequately detailed the rather *356 lengthy and complex facts of this case, we only briefly
summarize them here. (The facts relevant to the claims against JCAH and ACP are set out in section IV of this
opinion regarding plaintiff's cross-appeal.)
In 1963 the AMA formed its Committee on Quackery ("Committee").The Committee worked diligently to

eliminate chiropractic. A primary method to achieve this goal was to make it unethical for medical physicians
to professionally associate with chiropractors. Under former Principle 3, it was unethical for medical physicians
to associate with "unscientific practitioners." In 1966, the AMA's House of Delegates passed a resolution
labelling chiropractic an unscientific cult.
The district court found the AMA's purpose in all of this was to prevent medical physicians from referring
patients to chiropractors and from accepting referrals of patients from chiropractors, so as to prevent
chiropractors from obtaining access to hospital diagnostic services and membership on hospital medical staffs,
to prevent medical physicians from teaching at chiropractic colleges or engaging in any joint research, and to
prevent any cooperation between the two groups in the delivery of health care services. Despite the
Committee's efforts, chiropractic ultimately became licensed in all 50 states.
In 1977, the AMA's Judicial Council (now known as the Council on Judicial and Ethical Affairs, although we
will use its previous name, as did the district court) adopted new opinions which permitted medical physicians
to refer patients to chiropractors, as long as the physicians were confident that the services would be performed
according to accepted scientific standards. In 1979, the AMA's House of Delegates begrudgingly adopted
Report UU, stating that some things chiropractorsdid were not without therapeutic value; but even so, it
stopped short of saying that these services were based on scientific standards. In 1980, the AMA revised its
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Principles of Medical Ethics, eliminating Principle 3. With this gesture, the district court found, the AMA's
boycott ended. 671 F. Supp. at 1477. (We discuss plaintiffs' contention that the boycott continued until 1983 in
the section addressing their cross-appeal against JCAH.)
At trial, the AMA raised the so-called "patient care defense" which those court had formulated in its earlier
opinion in this case. Wilk I, 719 F.2d at 227. That defense required the AMA generally to show that it acted
because of a genuine, and reasonable, concern for scientific method in patient care and that it could not
adequately satisfy this concern in a way that was less restrictive of competition. The district court rejected the
defense. The court found the AMA failed to establish that throughout the relevant period (1966-1980) their
concern for scientific methods in patient care had been objectively reasonable. The court also found the AMA
similarly failed to show it could not adequately have satisfied its concern for scientific method in patient care in
a manner less restrictive of competition than a nationwide conspiracy to eliminate a licensed profession. 671 F.
Supp. at 1481-84.
The AMA settled three antitrust lawsuits in 1978, 1980, and 1986 brought by chiropractors, stipulating and
agreeing that under the Judicial Council's current opinions, a medical physician could, without fear of
discipline or sanction by the AMA, refer a patient to a licensed chiropractor when the physician believed that
such a referral would benefit the patient. Similarly, physicians could also choose to accept or decline patients
sent to them by chiropractors. The AMA also confirmed that physicians could teach at chiropractic colleges or
seminars.
The AMA's present position regarding chiropractic is that it is ethical for a medical physician to professional
associate with chiropractors, if the physician believes that the association is in his patient's best interests. The
district court found that the AMA had not previously communicated this position to its membership.
357

Based on these findings, the court held that the AMA and its members violated§ 1 *357 of the Sherman Act by
unlawfully conspiring to restrain trade. According to the court, the AMA's boycott's purpose had been to
eliminate chiropractic; the boycott had substantial anticompetitive effects; the boycott had no counterbalancing
pro-competitive effects; and the AMA's unlawful conduct injured the plaintiffs.
Despite the fact that the district court found the conspiracy ended in 1980, it concluded that the illegal boycott's
"lingering effects" still threatened plaintiffs with current injury and ordered injunctive relief. The court
concluded that the boycott caused injury to chiropractors' reputations which had not been repaired, and current
economic injury to chiropractors. Further, the AMA never affirmatively acknowledged that there are no
implements to professional association and cooperation between chiropractors and medical physicians, except
as provided by law. Thus, chiropractors continued to suffer because the boycott's negative effects (namely,
inhibiting AMA members' individual decision-making in their relationships with chiropractors) still remained.
The district court believed it was important that the AMA make its members aware of the present AMA
position (i.e., it is ethical for medical physicians to professionally associate with chiropractors, if the physician
believes it is in the patient's best interest) to eliminate the illegal boycott's lingering effects, and ordered an
injunction designed to accomplish that result. 671 F. Supp. at 1507-08 (form of injunction).

II.
A. Noerr-Pennington Doctrine
The AMA complains that the district court relied almost entirely on AMA conduct that was protected under the
Noerr-Pennington doctrine in finding that it illegally conspired to restrain trade. Eastern Railroad Presidents'
Conference v. Noe" Motor Freight Inc., 365 U.S. 127, 81 S.Ct. 523, 5 L.Ed.2d 464 (1961); United Mine
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Workersv. Pennington,381 U.S. 657, 85 S.Ct. 1585, 14 L.Ed.2d626 (1965).See also CaliforniaMotor
TransportCo. v. TruckingUnlimited,404 U.S. 508, 92 S.Ct. 609, 30 L.Ed.2d642 (1972). The NoerrPenningtondoctrineprotects business and other associationswhen they join to petition legislativebodies,
administrativeagencies,or courts for actionshavinganticompetitiveconsequences.Id See also WilkI, 719
F.2d at 229. The doctrinedoes not, however,protectpurelyprivate action,not genuinelyaimed at prompting
governmentalaction.See Allied Tubeand ConduitCorp. v. Indian Head, Inc., 486 U.S. 492, 108 S.Ct. 1931,
100 L.Ed.2d 497 (1988).
The AMA contendsthat its statementsregardingchiropractorswere either statementsabout chiropractic's
deficienciesor bona fide opinionson matters of public interest.The district court acknowledgedthe AMA's
claim and, to the extent that the Committee'swork regardinginfluencinglegislationon the state and federal
levels or in informationalactivitiesto informthe public on the nature of chiropracticwas involved, it did not
consider such conduct in reachingits decision. Wilk671 F. Supp.at 1473n. 2. But apart from the protected
activity,the district court found substantialevidenceof acts aimedat achievingthe boycott's goals, not
legislativeaction.Id at 1473-77.

358

The court found that the AMA, though a resolutionrecommendedby its Board of Trustees,and adopted by its
House of Delegated,branded chiropractic"an unscientificcult." 671 F. Supp. at 1473.This implicitly invoked
Principle 3's ethical proscriptionon the professionalassociationwith chiropractors.SubsequentAMA action,
id at 1473-74,made clear the ethical bar on professionalassociation(which includedprohibitingmedical
physiciansfrom referring patientsto chiropractors,and from receivingreferralsfrom chiropractors;providing
diagnostic,laboratory,or radiologyservicesfor chiropractors;and from teachingchiropractors,or practicing
together in any manner).The AMA widely circulatedthese documents.The court also found the Committee
had regularly communicatedwith medicalboards and associations,informing*358 them that professional
associationbetween medicalphysiciansand chiropractorswas unethical.671 F. Supp. at 1473.
We disagreewith the AMA that the district court "repeatedlycite[d]"AMA documentswhich "focus[ed]
entirely on the AMA's 'vigorous educationalprogram'and on 'the necessityto move aggressivelyagainst
chiropracticin the state legislatures."'One such documentthe AMA pointsto is an internal AMA
memorandum(PX 464, Jt.App. 776-77) from the Committeeto the Board of Trustees,discussingthe AMA's
goal of "the containmentof chiropracticand, ultimately,the eliminationof chiropractic."It expressly disavows
any intention of using the documentpublicly.And while the documentdetails some activity that was likely
protected, it suggeststhat activitymay have been done only ''to minimizethe chiropracticargumentthat the
[AMA's]campaign is simply one of economics.... " (JtApp. 777). Also falling outside of the NoerrPenningtondoctrine'sprotectionis an AMA JudicialCouncilopinion,holdingthat it was unethical for medical
physiciansto professionallyassociatewith chiropractors,whichwas circulatedto AMA members and to 56
medical specialtyboards (It.App. 801-03).Finally,in 1973,the AMA drafted "StandardX," which
incorporatedthe unscientificpractitioners'ethicalbar into the JCAH accreditingstandards.At the AMA's
urging,JCAH adopted StandardX.
These activitieswere not aimed at obtaininglegislativeaction.They were instead aim at medical physicians
and hospitals,cautioningthem that it was unethicaland indeeddangerous(the obvious inferencefrom
receivinghealth care from an unscientificcult) to associateprofessionallywith chiropractors.In the face of the
district court's specificfindings on this issue,we cannot say it erred in relying on these activities.

B. UnreasonableRestraint of Trade
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The central question in this case is whether the AMA's boycott constitutedan unreasonablerestraint of trade
under § 1 of the Sherman Act. A restraint is unreasonableif it falls within the category of restraints held to be
per se unreasonable,or ifit violates what is known as the "Rule of Reason." Federal TradeCommissionv.
IndianaFederationof Dentists,476 U.S. 447, 457-58, 106 S.Ct. 2009, 2017-18, 90 L.Ed.2d 445 (1986);NCAA
v. Board of Regents of the Universityof Oklahoma,468 U.S. 85, 103, 104 S.Ct. 2948, 2961, 82 L.Ed.2d 70
(1984); NationalSociety of ProfessionalEngineersv. UnitedStates, 435 U.S. 679, 692, 98 S.Ct. 1355, 1365, 55
L.Ed.2d 637 (1978). Restraints that are per se unreasonableinclude agreementswhose nature and necessary
effect are so plainly anticompetitivethat no elaboratestudy of the industry or restraint is needed to establish
their illegality.Nat'/ Society of ProfessionalEngineers,435 U.S. at 692, 98 S.Ct. at 1365. Concerted refusals to
deal, described as group boycotts, typically are held unlawfulper se. See Indiana Federationof Dentists,476
U.S. at 458, 106 S.Ct. at 2017; ConsolidatedMetal Products,Inc. v. AmericanPetroleumInstitute, 846 F.2d
284, 290 (5th Cir. 1988).The per se rule avoids a burdensomeinquiry into actual market conditions where the
likelihood of anticompetitiveeffect is so obviousthat the costs of determiningwhether the particular restraint at
issue involves anticompetitiveconduct is unwarranted.JeffersonParishHospitalDistrictNo. 2 v. Hyde, 466
U.S. 2, 15-16n. 25, 104 S.Ct. 1551, 1559-60n. 25, 80 L.Ed.2d2 (1984). In contrast, the rule of reason category
includes agreements whose competitiveeffect can only be evaluatedby analyzing the facts peculiar to the
business involved,the particular restraint's history,and the reasons it was imposed.Nat'/ Society of
ProfessionalEngineers,435 U.S. at 692, 98 S.Ct. at 1365.The test oflegality under the rule ofreason is
whether the challenged conduct promotes or suppressescompetition.Id. at 691, 98 S.Ct. at 1365;see also
ChicagoBoard o/Trade v. UnitedStates, 246 U.S. 231,238, 38 S.Ct. 242,244, 62 L.Ed. 683 (1981). The
purpose of both approaches (per se or rule of reason) is to decide the restraint's competitive significance. *359
The Supreme Court historically has bee slow to condemnrules adopted by professional associations as
unreasonableperse. Indiana Federationof Dentists,476 U.S. at 458, 106 S.Ct. at 2018. The Court is also
reluctant to extend the per se rule to restraints imposed in the context of business relationships where a
practice's economic impact is not immediatelyapparent.Id Likewise,judicial inexperiencewith a particular
arrangementcautions against extendingthe per se approach'sreach insofar as judging the alleged restraint's
lawfulnessunder the antitrust laws. NCAA v. Board of Regents,468 U.S. at 100n. 21, 104 S.Ct. at 2960 n. 21;
see also Northwest WholesaleStationers,Inc. v. PacificStationeryand PrintingCo., 472 U.S. 284, 294, 105
S.Ct. 2613, 2619, 86 L.Ed.2d 202 (198S);Arizonav.MaricopaCountyMedicalSociety,457 U.S. 332, 344, 102
S.Ct. 2466, 2473, 73 L.Ed.2d 48 (1982); ConsolidatedMetalProducts,846 F.2d at 290. Nevertheless, the
Supreme Court has not refrained from applyingthe per se approach solely on the grounds that the judiciary has
little antitrust experience in the particular industry.See Arizonav. MaricopaCountyMedicalSociety,457 U.S.
at 349-51, I02 S.Ct. at 2475-77 (health care industry).
As a general rule, § 1 claims under the ShermanAct should be evaluatedunder the rule of reason unless the
challenged action falls into the category of agreementswhich are deemed so harmful in their effect on
competitionso as to be conclusivelypresumedto be unreasonableand thus illegal without a detailed inquiry as
to the precise harm they are alleged to have caused. NorthwestWholesaleStationers,472 U.S. at 289-90,. 105
S.Ct. at 2616-17; ConsolidatedMetal Products,846 F.2d at 289-90. In this court's first go-round with this case,
it held that the AMA's alleged boycott should be measuredunder the rule of reason. Wilk/, 719 F.2d at 221-22.
We held that in the context of a learned profession,the nature and extent of the restraint's anticompetitiveeffect
was too uncertain to warrantper se treatment.Id at 221. Moreover,we looked to the Supreme Court's
decisions involving professionalassociations(e.g., Arizonav. MaricopaCountyMedicalSociety,457 U.S. 332,
102 S.Ct. 2466; Nat'/ Society of ProfessionalEngineers,435 U.S. 679, 98 S.Ct. 1355;and Gol4farbv. Virginia
State Bar;421 U.S. 773, 95 S.Ct. 2004, 44 L.Ed.2d 572 (1975)), and noted the pains the Court had taken to
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carve out the possibility that a practice which might violate the Sherman Act in another context might not
violate the Act when a learned profession was invoked. WilkI, 719 F.2d at 222. Thus, we concluded, "[a] canon
of medical ethics purporting, surely not frivolously, to address the importance of scientific method gives rise to
questions of sufficient delicacy and novelty at least to escape per se treatment" Id
On appeal, plaintiffs urge that we change course and apply instead the per se rule. Plaintiffs claim that the
Supreme Court's decisions in Indiana Federation of Dentists and Northwest WholesaleStationers undercut or
prior decision to treat this case under the rule of reason. But like the district court, we decline plaintiffs'
invitation to revisit this issue. The Court in Indiana Federation of Dentists did not itself apply a per se rule.
Nor do we read either case as requiring us to employ the per se analysis on the facts of this case. And, in any
event, even under the rule of reason, the boycott was unlawful. Cf Parts and Electric Motors, Inc. v. Sterling

Electric, Inc., 826 F.2d 712, 720-21 (7th Cir. 1987) (because jury had concluded that the challenged actionan alleged tying arrangement - had unreasonably restrained competition, and had found liability under the rule
ofreason, it was unnecessary to decide the case under the per se inquiry).
The threshold issue in any rule of reason case is market power. Schachar v. American Academy of
Ophthalmology,Inc., 870 F.2d 397, 398 (7th Cir. 1989); ValleyLiquors, Inc. v. Ren.fieldImporters Ltd., 822
F.2d 656, 666 (7th Cir. 1987) ( ValleyJI). Market power is the ability to raise prices above the competitive legal
by restricting output. NCAA v. Board of Regents, 468 U.S. at 109 n. 38, I 04 S.Ct. at 2964 n. 38; Ball Memorial

Hospital,
360 *360

784 F.2d at 1331. Whether market power exists in an appropriately defined market is a fact-bound

question, and appellate courts normally defer to district court findings on that issue. Jefferson Parish Hospital,
466 U.S. at 42, 104 S.Ct. at 1574 (O'Connor, J., concurring). Here, the district court found the relevant market
to be the provision of health care services to the American public nationwide, particularly care for the treatment
ofmusculoskeletal problems. 671 F. Supp. at 1478. Several facts demonstrated the AMA's market power within
the health care services market. AMA members constituted a substantial force in the provision of health care
services in the United States and they constituted a majority of medical physicians. AMA members received a
much greater portion offees paid to medical physicians in the United States then non-AMA members. Id The
evidence showed that AMA members received approximately 50% of all fees paid to health care providers.
Finally, according to plaintiffs' expert, the AMA enjoyed substantial market power. The district court also
found there was substantial evidence that the boycott adversely affected competition, and that a showing of
such adverse effects negated the need to prove in any elaborate fashion market definition and market power,
relying on Indiana Federation of Dentists, 476 U.S. at 460-62, 106 S.Ct. at 2018-20.
The AMA first contests the district court's finding of market power. It challenges the court's reliance on market
share evidence as a basis to find market power and the district court's lumping together all AMA members as a
group in assessing market share as a basis for its market power finding. We are not convinced the trial court
erred. The district court properly relied on the AMA membership's substantial market share in finding market
power. While we cautioned against relying solely on market share as a basis for inferring market power in Ball

Memorial Hospital, 784 F.2d at 1336, we did not rule out that approach. Id. See also Parts and Electric Motors,
826 F.2d at 720 n. 7; ValleyII, 822 F.2d at 666-67. This is especially so where there are barriers to entry and no
substitutes from the consumer's perspective. Ball Memorial Hospital, 784 F.2d at 1336. Here the district court
found the AMA membership was a substantial force in the American health care market, and that there were
substantial barriers to the entry of new chiropractors into the field, such as substantial education requirements,
671 F. Supp. at 1479.
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The district court also relied on substantialevidence of adverse effects on competitioncaused by the boycott to
establish the AMA's market power. In IndianaFederationof Dentists,the Supreme Court explained that since
"the purpose of the inquiries into market definitionand market power is to determine whether an arrangement
has the potential for genuine adverse effects on competition,'proof of actual detrimental effects, such as
reduction of output' can obviate the need for an inquiry into market power, which is but a 'surrogate for
detrimentaleffects."' 476 U.S. at 460-61, 106 S.Ct. at 2018-19,quoting 7 P. Areeda,AntitrustLaw ,I 1511, p.
429 (1986). See also, P. Areeda, The Rule of Reason-A Catechismon Competition,55 Antitrust Law Journal
571, 577 (1986). Thus, the district court recited the boycott's anticompetitiveeffects:
It is anticompetitiveand it raises costs to interferewith the consumer'sfree choice to take the produce
of his liking; it is anticompetitiveto prevent medicalphysiciansfrom referring patients to a
chiropractor;(Lynk- 1427-28)it is anticompetitiveto impose higher costs on chiropractors by forcing
them to pay for their own x-ray equipmentrather than obtainingx-rays from hospital radiology
departmentsor radiologists in private practice; and it is anticompetitiveto prevent chiropractorsfrom
improvingtheir education in a professionalsetting by preventingmedical physicians from teaching or
lecturing to chiropractors.(Tr. 1409-22, 1424-31.)
67 l F. Supp. at 1478-79. See also WilkI, 719 F.2d at 214. These findings eliminatedthe need for an inquiry into
market power.
361

The AMA's attempts to discredit the evidence the district court relied on to find *361 anticompetitiveeffects are
unavailing.The record does not show, as the AMA contends,that forcing chiropractorsto purchase their own
x-ray equipment had no adverse effect on chiropractors.And the district court did not clearly err in finding that
former Principle 3 reduced demand for chiropracticservices simply because there was evidence that a patient
had seen a chiropractor before and after having seen a medical physician.Moving on, the AMA argues that
even if market power existed, it escapes liability under the rule of reason because former Principle 3 had
overridingprocompetitiveeffects. The AMA's argumentis not unpersuasivein the abstract; but unfortunately it
relies on evidence which the district court rejected as "speculative."671 F. Supp. at 1479. Essentially,the AMA
argues that the market for medical services is one where there is "informationasymmetry."In other words,
health care consumers almost invariablylack sufficientinformationneeded to evaluate the quality of medical
services. This increases the risk of fraud and deceptionon consumersby unscrupuloushealth care provides
possibly causing what the AMA terms "marketfailure": consumersavoiding necessary treatment (for fear of
fraud), and accepting treatment with no expectationof assured quality.The AMA's conduct, the theory goes,
ensured that physicians acquired reputationsfor quality (in part, by not associatingwith unscientific cultists),
and thus allowed consumersto be assured that physicianswould use only scientificallyvalid treatments. This in
effect simultaneouslyprovided consumerswith essentialinformationand protected competition.
Getting needed informationtot eh market is a fine goal, but the district court found that the AMA was not
motivated solely by such altruistic concerns. Indeed, the court found that the AMA intended to "destroy a
competitor,"namely, chiropractors.It is not enough to carry the day to argue that competition should be
eliminated in the name of public safety.See Nat'/ Societyof ProfessionalEngineers,435 U.S. 679, 98 S.Ct.
1355.
But the AMA persists in arguing that pro-competitiveeffectswere achieved by the boycott through what its
expert called "nonverbalcommunication."In rejectingthis argument,the district court stated that the AMA's
expert's
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theory is that the boycott constitutednonverbal communicationwhich informed consumers about the
differences between medical physicians and chiropractors,and that this had a pro-competitiveeffect.
(Tr. 1411-12.)I reject this opinion as speculative.{Tr.1434-43.)Mr. Lynk [WilliamJ. Lynk, the AMA's
expert] neither conducted nor read any studies regardingthe efficacyof such nonverbal
communications.Id He neither conductednor read any surveysof consumer opinion to determine
whether consumers were confused about the differencesbetweenmedical physicians and chiropractors.
( Id) I saw no evidence of any such confusionduring the trial. Mr. Lynk's opinion does not accord with
common sense. A nationwide conspiracyintendedby its participantsto contain and eliminate a licensed
profession cannot be justified on the basis of Mr. Lynk's personalopinion that it was procompetitive,
nonverbal communicationto consumers.
671 F. Supp. at 1479. We find the district court's reasoningcompelling.

362

The AMA, however, argues that the district court missed the boat in rejecting Mr. Lynk's theory. The relevant
question, according to the AMA, is not whether consumerswould perceive any differencesbetween physicians
and chiropractorstoday; rather, it is whether they would ever view a physician'srefe"al of a patient to a
chiropractor as a physician's endorsementof the chiropractor'spractices. But the AMA misses the essence of
the district court's ruling. The trial court rejected the AMA's theory as speculativebecause Lynk neither
conducted nor read any studies regarding nonverbalcommunications;his views were only his "personal
opinion." 671 F. Supp. at 1479. In fact, Lynk testifiedthat an empirical study could not even be performed to
determine the pro-competitiveeffects of Principle 3. (Jt.App.at 351-52.) Thus, even if the AMA is right in *362
asserting that the relevant inquiry is haw a physicians'sreferralwould be viewed by the consumer,there was no
underlying study or date to support its theory.
Moreover,Lynk's testimony did not bear out the AMA's assertionsregardingthe "relevant question." The AMA
says that it is irrelevant to its theory whether health care consumersperceive any differencesbetween
chiropractorsand medical physicians, and that Lynk'stestimonywent to the role of reputation and information
in health care service markets. But in testifying as to the pro-competitivefunction of standards generally,Lynk
testified that they improve consumer informationby making it possible for consumersto make more informed
choices "about what it is they are getting from alternativesellers of the same or substitute products to the extent
that it allows them to make better choices." (Jt.App. 343.) Lynk also testified that one of the interests served by
former Principle 3 was that it would clarify the distinctionsbetween the professions of medicine and alternative
professions "that are not based on medical science but which can create the appearancethat they are." (Jt.App.
351.) This seems to go precisely to the perceived differencesbetween chiropractorsand medical physicians.
In sum, we agree with the district court that the AMA's boycott constitutedan unreasonablerestraint of trade
under § I of the Sherman Act under the rule of reason. Therefore,the district court's findings that the AMA's
boycott was anticompetitive,and was not counter-balancedby any procompetitiveeffects were not erroneous.
Nat'/ Societyof ProfessionalEngineers,435 U.S. at 691, 98 S.Ct. at 1365.

C. Patient Care Defense
In the AMA's first appeal, we modified the rule ofreason to allow the AMA to justify its boycott of
chiropractors if it could show that it was motivatedby a concern for "patient care." Wilk I, 719 F.2d at 227. We
were persuaded that measuring former Principle 3's reasonablenessrequired a more flexible approach than the
traditional rule of reason inquiry provided.Id at 226-27. Thus, we explainedthat if plaintiffs met their burden
of persuasion on remand by showing that former Principle3 and the implementingconduct had restricted
competition rather than promoting it, the burden of persuasionwould shift to the defendantsto show:
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(I) that they genuinely entertained a concern for what they perceive as scientific method in the care of
each person with whom they have entered into a doctor-patient relationship; (2) that this concern is
objectively reasonable; (3) that this concern has been the dominant motivating factor in defendants'
promulgation of Principle 3 and in the conduct intended to implement it; and (4) that this concern for
scientific method in patient care could not have been adequately satisfied in a manner less restrictive of
competition.

Id at 227.
In this appeal, plaintiffs ask us to reconsider the patient care defense, urging that three subsequent Supreme
Court decisions have implicitly rejected it; see Patrick v. Burget, 486 U.S. 94, I 04-05, I 08 S.Ct. 1658, 1665,
I 00 L.Ed.2d 83 (1988); Indiana Federation of Dentists, 476 U.S. at 458-60, 106 S.Ct. at 2017-19; and
Jefferson Parish Hospital Dist. No. 2, 466 U.S. at 25 n. 41, 104 S.Ct. at 1565 n. 41. While these decisions may
cast doubt on the patient care defense's continuing vitality, they did not address the specific issue of whether the
patient care defense on the facts in this case would be allowed. While we acknowledge that there has been
some academic criticism of the defense ( see Kissam, Antitrust Boycott Doctrine, 69 Iowa L.Rev. 1165, 121416 (1984); Havighurst, Doctors and Hospitals;An Antitrust Perspectiveon TraditionalRelationships, 1984
Duke L.J. 1071, 1103 n. 101 ( 1984) ), we need not revisit the issue because the district court's finding that the
AMA did not satisfy its burden of persuasion under the defense was not clearly erroneous.

363

The district court held that the AMA failed to meet the defense's second and fourth elements: that its concern
for scientific method in patient care was objectively reasonable, and that the concern for scientific *363 method
in patient care could not have been satisfied adequately in a manner less restrictive of competition, respectively.
While only those two rulings are at issue, it is useful to summarize the district court's treatment of the entire
defense.
Although doubting the AMA's genuineness regarding its concern for scientific method in patient care, the
district court concluded that the AMA established that element. While it was attacking chiropractic as
unscientific, the AMA simultaneously was attacking other unscientific method of disease treatment (e.g., the
Krebiozen treatment of cancer), and, as the district court noted, the existence of medical standards or guidelines
against unscientific practice was relatively common. 671 F. Supp. at 1481. The court, however, found that the
AMA failed to carry its burden of persuasion as to whether its concern for scientific method in patient care was
objectively reasonable.
The court acknowledged that during the period that the Committee on Quackery was operating, there was
plenty of material supporting the belief that all chiropractic was unscientific. But, according tot he court (and
this is unchallenged), at the same time, there was evidence before the Committee that chiropractic was
effective, indeed more effective than the medical profession, in treating certain kinds of problems, such as back
injuries. The Committee was also aware, the court found, that some medical physicians believed chiropractic
could be effective and that chiropractors were better trained to deal with musculoskeletal problems than most
medical physicians. Moreover, the AMA's own evidence suggested that at some point during its lengthy
boycott, there was no longer an objectively reasonable concern that would support a boycott of the entire
chiropractic profession. Also important was the fact that "it is very clear" that the Committee's members did not
have open minds to pro-chiropractic arguments or evidence. 671 F. Supp. at 1481-83.
Next, the court found that the AMA met its burden in establishing that its concern about scientific method was
the dominant motivating factor for promulgating former Principle 3, and in the conduct undertaken and
intended to implement it. 671 F. Supp. at 1483. But even so, the court acknowledged there was evidence
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showing that the AMA was motivated by economicconcerns,as well.
Finally,the court concludedthat the AMA failed to meet its burden in demonstratingthat its concern for
scientific method in patient care could not have been satisfied adequatelyin a manner less restrictive of
competition. The court stated that the AMA had presentedno evidenceof other methods of achieving their
objectives such as public education or any other less restrictiveapproach. 671 F. Supp. at 1483.
The AMA attacks the district court's findings as to the second element (concern for scientific method as
objectively reasonable), claiming that the court rewrote the elementto require the AMA to show its concern
with chiropractic (rather than with scientific patient care) was objectivelyreasonable. Wilk, 671 F. Supp. at
I 481. We disagree. The AMA's claim in passing that the court "misconceiv[ed]" the defense is barely explained
in one of its 67 footnotes; but in any event, we think the district court was true to the defense and adequately
supported its holding with several key factual determinations.It recited the evidence directly at odds with the
AMA's belief that all chiropracticwas unscientific.671 F. Supp. at 1481-83.The AMA does not challenge the
district court's findings, so those findings must stand. Beyondthat, the AMA reads this element too rigidly. The
issue here is whether its concern for scientificmethod in the care of patients was objectively reasonable. In the
context of this particular case, then, the question is whetherthat concernjustified a boycott of chiropractic.
Based on the undisputed facts, it did not.

364

The AMA's challenge to the fourth element (concernfor scientificmethod in patient care could not have been
adequately satisfied in a manner less restrictive of competition)is equally unpersuasive.The AMA completely
fails to offer any evidence to support its burden. Instead, it argues *364 that its former guideline had at most a
de minimis effect on chiropractors'costs, and thus could not be treated as an attempt to contain and eliminate
the entire chiropractic profession. This, however,ignoresthe fact that the AMA's self-proclaimedand described
"mission"was to contain, and ultimately eliminatechiropractic.(Jt. App. 776.) The AMA participated in a
nationwide boycott and conspiracy designedto contain and eliminatea professionthat was licensed in all fifty
states at the time the Committee on Quackerywas disbanded.As the district court held, it is "a difficult task" to
argue that this was "the only way to satisfy the AMA's concern for the use of scientific method in patient care."
671 F. Supp. at 1483.Furthermore,were reject the AMA's attemptsto minimize the effect its boycott had no
competition. The district court found the boycott had several anticompetitiveeffects, such as raising costs by
interfering with consumers' free choice, which are unrefuted.671 F. Supp. at 1478-79, 1480.2
2 The AMA's assertion that former Principle 3 operatedto preventthe "free-riding"that would have occurred if
physicians had referred patients to chiropractorsmisses the mark. Apparently,the AMA believes that if physicians were
forced to refer patients to chiropractors,chiropractorswould benefit (the "free ride") from the physicians' reputation for
providing quality medical service, without necessarilydeservingthat reputationthemselves.But neither this court nor
the district court would require the AMA to endorse chiropractic,nor do we mandate that there be referrals. We simply
speak to the restraint on professionalassociation,and say that physicians,hospitals,and other institutions must be free

to make their own uncoerceddecisions on whetherto professionallyassociatewith chiropractors.We do not compel
medical physiciansto praise or sponsor chiropractors'work. See Schacharv.American Academy of Ophthalmology,
870 F.2d 397,399 (7th Cir. 1989).We do not even require "cooperationor friendliness."Id. We also note that the AMA
apparently misconceivesthe role of the free-ridinganalysis in antitrust law.See Premier Electrical ConstructionCo. 11.
National Electrical ContractorsAss'n Inc., 814 F.2d 358, 368-70 (7th Cir. 1987)(explainingthe concept).

D. Antitrust Injury
To seek an injunction under§ 16 of the Clayton Act, a private plaintiffmust allege "threatenedloss or damage
'of the type the antitrust laws were designedto prevent and that flows from that which makes defendants' acts
unlawful."' Cargill Inc. v. Monforto/Coloradolnc., 479 U.S. 104,113,107 S.Ct. 484,491, 93 L.Ed.2d 427
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(1986) (quoting Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 489, 97 S.Ct. 690, 697, 50
L.Ed.2d 701 (1977)). Here, the district court concluded that plaintiffs had shown the kind of injury the antitrust
laws were designed to prevent. 671 F. Supp. at 1479-80. Plaintiff's economic expert (Stano) compared
chiropractors' incomes with podiatrists' and optometrists' incomes (comparable limited license practitioners)
over the relevant period of time and concluded that chiropractors' incomes had been lower than both. This
Styno viewed as consistent with plaintiffs' boycott theory. He also concluded that a jump in chiropractors'
incomes during the 1978-1980 period was consistent with the acknowledged lessening of the boycott by the
AMA during that time. Lynk, the AMA's economic expert, though he faulted the data plaintiffs' expert relied
upon, agreed that ifhe were to compare chiropractors' incomes to comparable groups, he also would include
podiatrists and optometrists (although he stated he would seek :further explanations for differences between the
group's incomes). In the district court's view, :further support for plaintiffs' theory of harm was the "very strong
evidence of a pervasive, nationwide, effective conspiracy which by its very nature would have affected the
demand curve for chiropractic services and adversely affected the income of chiropractors." 671 F. Supp. at
1480. Finally, the district court added, there was evidence of injury to reputation suffered by chiropractors.
(Both economic experts, according to the court, believed that injury to reputation would constitute an
anticompetitive effect of the boycott.)
The AMA argues that plaintiffs failed to establish an antitrust injury. Essentially the argument goes somewhat
365

like this. This case is not a class action; rather, it involves only the four named plaintiffs. The only harm here
would have been to *365 "scientific" chiropractors. Because, according to the AMA (but not the district court),
plaintiffs were not and are not "scientific practitioners," they could not have suffered any injury from former
Principle 3. If any chiropractors could establish antitrust injury, it would be those who have "renounced the
theory of sublaxations and limit their practices to conservative physical therapy modalities." The AMA's
argument thus hinges on its lengthy assertion that the four plaintiffs are "unscientific practitioners." The
problem with this approach, however, is that the district court did not agree with the AMA that the plaintiffs
were "unscientific" practitioners. Although the court acknowledged that there was some evidence that the
plaintiffs did not use common methods in treating common symptoms, and that the treatment of patients
appeared to be undertaken on an ad hoc rather than on a scientific basis, it did not go so far as the AMA
believes, and establish or find that the plaintiffs in this case were "unscientific practitioners." Indeed, it
expressly held that no one involved in the case, including the plaintiffs, believed that chiropractic treatment
should be used for treatment of diseases such as cancer, diabetes, heart disease, high blood pressure, and
infections. 671 F. Supp. at 1482. Regardless, neither the district court, nor this court is equipped to determine
whether chiropractic is "scientific" or not. So the AMA's argument must fail in any event. We see the AMA's
argument here as yet another invitation to tackle the question of whether chiropractic is "either good or bad,
efficacious or deleterious, quackery or science." 671 F. Supp. at 1481. The district court repeatedly stated it was
not deciding whether chiropractic was scientific. 671 F. Supp. 1482 n. 8, 1482-83, 1506-07. Yet both sides
(below it was plaintiffs, 671 F. Supp. at 1482; here, it is the AMA) continue to color their arguments with how
they view their own, or the other side's, profession. Like the district court, we do not see our task as deciding
whether or not chiropractic is scientific.
The AMA also quibbles with the evidence of antitrust injury. The district court rejected the same arguments.
671 F. Supp. at 1480. We too are unpersuaded. The AMA offers no good reason why we should accept its
expert's opinion over that of the plaintiffs', and we decline to do so. But beyond that, the district court relied on
more than just plaintiffs' expert in determining there was an antitrust injury. It also relied on the evidence of the
"pervasive, nationwide, effective conspiracy which by its very nature would have affected the demand curve
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for chiropractic services and therefore adversely affected income of chiropractors." 671 F. Supp. at 1480.
(Further, we also note that the AMA is far too generous in its characterization of plaintiffs' expert's
"concession" that the AMA's conduct was "lawful and pro-competitive.")
The evidence established that all chiropractors' incomes were lower than those of comparable limited license
practitioners. And the evidence was that all chiropractors suffered an injury to their reputation. 671 F. Supp. at
1480. Indeed, the district court found that the individual plaintiffs suffered rejections and lost opportunities and
that "the individual plaintiffs have been personally harmed, and continue to be personally threatened, by a lack
of association with members of the AMA caused by the boycott and the lingering effects of the boycott." 671 F.
Supp. at 1486. Moreover, the court stated that "[t]he activities of the AMA undoubtedly have injured the
reputation of chiropractors generally. This kind of injury more likely than not was sustained by the four
plaintiffs." Id This directly refutes the AMA's contention that there was nothing but a showing of "classwide
366

injury. "3 *366
3 The AMA cites UnitedStates v. BordenCo., 347 U.S. 514, 74 S.ct. 703, 98 L.Ed. 903 (1954), for the propositionthat a
showing of classwide injury is insufficientto supportinjunctiverelief for an individualplaintiff.While that might be
true, Bordendoes not say so. There, the SupremeCourt held that in light of the differencesin the interestssought to be
vindicatedby the governmentand by privatelitigantsin actions,underthe ClaytonAct, the governmentwasnot
precluded from obtaininginjunctiverelief againstprice discriminationsimplybecause, in an earlier private action, a
decree enjoinedthe conduct in question.At any rate, the trial court here relied on more than evidence of "classwide
injury" in finding that these four plaintiffswere injuredby the AMA's unlawfulboycott.

III. [51] Entitlement To Injunctive Relief
Section 16 of the Clayton Act provides that:
Any person, firm, corporation, or association shall be entitled to sue for and have injunctive relief ...
against threatened loss or damage by a violation of the antitrust laws ... when and under the same
conditions and principles as injunctive relief against threatened conduct that will cause loss or damage
is granted by courts of equity, under the rules governing such proceedings ....
15 U.S.C. § 26. Although the district court concluded that the AMA's boycott ended in 1980 (when former
Principle 3 was eliminated), it held that an injunction nevertheless was necessary in this case.
The trial court concluded there were lingering effects of the AMA's conspiracy; that the AMA never
acknowledged the lawlessness of its past conduct, and in fact continued to maintain that it had always been in
compliance with the antitrust laws; that the AMA had never affirmatively stated that it was ethical for medical
physicians to professionally associate with chiropractors; that the AMA had never publicly stated to its
members the admissions made in the trial court about chiropractic's improved nature, despite the fact that the
AMA currently claims that it made changes in its policy in recognition of chiropractic's change and
improvement; that the AMA never publicly retracted articles such as "The Right and Duty of Hospitals to Deny
Chiropractor Access to Hospitals"; that a medical physician had to read very carefully the current AMA
Judicial Council opinions to realize that there had been a change in the treatment of chiropractors; and, finally,
that the AMA's systematic, long-term wrongdoing and long-term intent to destroy chiropractic "suggest[ed]"
that an injunction was appropriate. 671 F. Supp. at 1488. The court believed that it was important to make
AMA members aware of the AMA's present position - that it is ethical for medical physicians to
professionally associate with chiropractors, if the physician believes it is in his patient's best interest- to
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eliminate the unlawful boycott's lingering effects. The injunction, then, is to "assure that the AMA does not
interfere with the right of a physician, hospital or other institution to make an individual decision on the
question of professional association." 671 F. Supp. at 1507.
The injunction requires the AMA to arrange publication of the district court's order in the Journal of the
American Medical Association, mail the order to each of the AMA's members, and revise the current opinions
of the AMA's Council on Judicial and Ethical Affairs (formerly the Judicial Council) so that it states the
AMA's present position on chiropractic in a separate provision, with a heading and index references referring to
Chiropractors. 671 F. Supp. at 1507-08.
The AMA correctly points out that the district court wrongly placed the burden of proof on the AMA in
deciding whether injunctive relief was appropriate in this case. But the AMA does not argue how, if at all, the
court's error prejudiced it. We do not think the AMA was prejudiced.
The district court treated the AMA's argument in this respect as an argument that the claim for injunction was
moot instead of an argument that no injunctive relief was necessary. Although these concepts are similar, they
are analytically distinct, and a court could find that a case is not moot yet deny injunctive relief. See United
States v. Concentrated Phosphate Export Association, Inc., 393 U.S. 199, 203, 89 S.Ct. 361, 364, 21 L.Ed.2d
344 (1968); U.S. v. W.T.Grant, 345 U.S. 629, at 633, 73 S.Ct. 894, at 898, 97 L.Ed. 1303 (1953); TRW, Inc. v.
367

Federal Trade Commission, 647 F.2d 942, 953-54 (9th Cir. 1981); SCM Corporation v. Federal Trade
Commission, 565 F.2d 807, 812 (2d Cir. 1977). There are practical differences between the *367 concepts, as
well. The mootness burden is a heavy one, and the defendant must show that there is no reasonable expectation
that the wrong will be repeated. By contrast, the burden for showing whether injunctive relief is necessary is on
the moving party; here plaintiffs. The district court wrongly placed the burden of persuasion on the AMA. 671
F. Supp. at 1484. But no matter which party bore the burden on this issue, the district court's ultimate findings
leave no doubt that injunctive relief was appropriate.
A party moving for an injunction must show some cognizable danger of recurrent violation, that is, something
more than the mere possibility which serves to keep the case alive. W.T.Grant, 345 U.S. at 633, 73 S.Ct. at 898.
"To be considered are the bona tides of the expressed intent to comply, the effectiveness of the discontinuance
and, in some cases, the character of the past violations." Id Courts require "clear proof' that an unlawful
practice has been abandoned, and must guard against attempts to avoid injunctive relief "by protestations of
repentance and reform, especially when abandonment seems timed to anticipate suit, and there is a probability
ofresumption." U.S. v. Oregon State Medical Society, 343 U.S. 326 at 333, 72 S.Ct. 690, at 695, 96 L.Ed. 978
(1952). These issues are committed to the trial court's discretion. Id. 345 U.S. at 634, 73 S.Ct. at 898; see also
U.S. v. Concentrated Phosphate, 393 U.S. at 203-04, 89 S.Ct. at 364. Thus, we will not substitute our judgment
for the district court's. The question is not how we would rule if we were addressing the question in the first
instance. Rather, the question is whether the district court's decision was reasonable. See United States v.
United States Currency in the Amount o/$103,387.27, 863 F.2d 555, 561 (7th Cir. 1988).
We believe the court's decision was reasonable. It found a cognizable danger of recurrent violations, was
unimpressed with the AMA's expressed intent to comply with antitrust laws, was unpersuaded by the
effectiveness of the AMA's discontinuance of its boycott, and properly considered the systematic and long-term
nature ofthe boycott. W.T.Grant, 345 U.S. at 633, 73 S.Ct. at 897.
The AMA characterizes many of its challenges to the district court's decision to order an injunction as attacks
on the court's findings of fact. Thus, for example, the AMA argues that the district court "erroneously found a
risk of recurrence." But the facts are relatively undisputed. The AMA is really challenging the district court's
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decision that those facts supported an injunction.

In this regard, the district court found that the AMA's behavior in connection with the 1983 revision of the
JCAH accreditation standards for hospitals indicated the AMA's likelihood of returning to its old (antichiropractic) ways. (The facts surrounding the 1983 revisions are set out more fully in section IV below, in
connection with plaintiffs' cross appeal against JCAH.) The AMA's original position toward those standards
was favorable to chiropractors in that it supported the JCAH position that each hospital be permitted to decide
for itself, under applicable state law, which licensed health care providers would be allowed hospital privileges
and membership on the medical staff. However, after an outcry from its membership the AMA was forced to
change its original position to satisfy its constituents, namely, medical physicians; it thus sought to have JCAH
approve a more restrictive accreditation standard which would ensure medical and osteopathic physicians
control of the medical staff and patient care in hospitals. 671 F. Supp. at 1476, 1488. This incident led the trial
court to conclude that the AMA's "present assurances [were] good only until the next chiropractic battle." Id at
1488.
The facts surrounding the 1983 JCAH revisions are not in dispute. Even so, the AMA terms the district court's
reliance on this incident as "baffling." Thus, it contends that even under the district court's injunction order it
will still be allowed to urge restrictions on chiropractors before recognized accrediting bodies, and that its
368

conduct regarding the JCAH standards would be consistent with that mandate. The AMA also argues that the
district *368 court's conclusion that the JCAH's 1983 revision was reasonable, indeed proper, validates the
AMA's call to action to ensure medical and osteopathic physician control of medical staff and patient care. We
disagree.
While the AMA, under the district court's order, may in the future be free to urge restrictions or take positions
with respect to chiropractic, the AMA's action with respect to the 1983 JCAH revisions must be viewed in the
context in which it occurred. It came on the heels of a lengthy illegal boycott of chiropractors. And although
the AMA believed the JCAH's initial standards were consistent with the then current antitrust legal climate, it
was unable to maintain its position in the face ofa barrage of criticism from its members. 671 F. Supp. at 147677. That coupled with the fact that the district court found the AMA even through the date of trial continued to
respond to requests for information on chiropractic by sending out anti-chiropractic literature, id, was enough
for the district court properly to conclude that there was evidence that suggests a possible return to the AMA's
former policies. Finally, the JCAH's action in 1983, although found reasonable and proper, is wholly distinct
from the AMA's action. JCAH was an independent body, motivated by completely different concerns. Thus,
while the AMA was attempting to contain and eliminate competitors (i.e., chiropractic), JCAH was acting only
to assure that responsibility for patient care in acute care hospitals remained in the hands of medical and
osteopathic physicians, the only practitioners who could perform that acute care.

In challenging the need for an injunction, the AMA also contends that it is legally bound by settlements in three
separate chiropractic antitrust lawsuits to the position that chiropractors are licensed limited practitioners and
that no form of professional association with chiropractors is unethical. These settlements, according to the
AMA, eliminate any threat that the boycott will recur. Again, we disagree. Although the settlements may be
some evidence militating against the likelihood of recurrence, it is not so strong as to reverse the district court's
determination. The trial court considered this evidence, 671 F. Supp. at 1487-88, but found it was outweighed
by other evidence (recited above in connection with the JCAH 1983 revisions) of a risk of a return to the
AMA's former policies. Id at 1488. Notably, the district court found it relevant that in all of the settlements,
there was no admission of liability.
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The AMA additionally argues that the pennanence of its post-1977 guidelines (and hence the unlikelihood of a
return to its old ways) is emphasized by the "fact" that they were undertaken entirely independently of this
lawsuit. However, the district court never found this "fact"; and the district court could properly be skeptical of
the AMA's "protestations ofrepentance and refonn," OregonState Medical Society, 343 U.S. at 333, 72 S.Ct. at
696, especially since the AMA's change of position occurred not too long after this suit was filed in 1976.
Another factor supporting the injunction is that the AMA still vigorously maintains that its boycott activity was
lawful, and has never acknowledged its past conduct's lawlessness. This coupled with the AMA's begrudging
statement on professional association with chiropractors was sufficient for the district court to doubt (1) the
AMA's intent to comply with the antitrust laws in the future absent an injunction, and (2) the effectiveness of
the discontinuation ofits illegal conduct. Importantly, the district court found that even as of the trial date, the
AMA continued to respond to requests for infonnation on chiropractic by sending outdated anti-chiropractic
literature. Further, none of the AMA's policies contain any affinnative statement that the boycott is over. An
example of the AMA's begrudging and ineffective removal of the ethical bar to professional association is
Opinion 3.01 of its Judicial Council. The AMA cites Opinion 3.01 as evidence that its revised guideline has
eliminated the prior guidelines on chiropractic, and removed any negative references to specific licensed
369 limited practitioners. But as the district court noted, Opinion 3.01 is entitled ''Non-scientific *369
Practitioners." 4 Thus, the AMA member still must look under the heading ''Nonscientific Practitioners" to
discover that it is now pennissible to associate with chiropractors. Any beneficial effect of Opinion 3.01 likely
is lost because it is buried in a category almost certain to conjure up the ethical prohibitions of the past
4

3.00 OPINIONS ON INTERPROFESSIONAL RELATIONS
3.01. NONSCIENTIFICPRACTITIONERS.It is wrongto engage in or aid and abet in treatmentwhich
has no scientificbasis and is dangerous,is calculatedto deceivethe patientby giving him false hope, or which

may cause the patient to delay in seekingpropercare until his conditionbecomesirreversible.

Physiciansshould also be mindful of state laws which prohibita physicianfrom aiding and abetting an
unlicensedperson in the practice of medicine,aiding or abettinga personwith a limited license in providing
services beyondthe scope of his license,or undertakingthe joint medicaltreatmentof patients under the
foregoingcircumstances.

A physicianis otherwisefree to accept or declineto serve anyonewho seeks his services,regardlessof who
has recommendedthat the individualsee the physician.

3.02 OPTOMETRY.It is not unethicalfor an ophthalmologistto employan optometristas ancillary
personnelto assist him providedthe optometristis identifiedto patientsas an optometrist.A physicianmay
send his patient to a qualifiedand ethicaloptometristfor optometricservices.The physicianwould be
ethicallyremiss, of course, if before doing so he did not insurethat there was an absence of any medical
reason for his patient'scomplaint,and he would be equallyremiss ifhe sent a patient without having made a
medicalevaluationof the patient'scondition.

~ casetext
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Physiciansmay teach in recognized schools of optometryfor the purposeof improvingthe quality of
optometric education. The scope of this teaching may embracesubjectswithin the legitimate scope of
optometry which are designed to prepare studentsto engage in optometrywithin the limits prescribed by law.

671 F. Supp. at 1487

Yet another factor supporting an injunction is what the district court tenned the boycott's "lingering effects."
The court found not only that plaintiffs had been personally banned by the boycott, but that they continued to
be personally banned and threatened by a lack of association with members of the AMA as a result of the
boycott and its lingering effects. 671 F. Supp. at 1486. The boycott, while it was in full bloom, "more likely
than not affected individual decision-making by AMA members and other medical physicians in their
relationship with chiropractors;" and until AMA members learn that the AMA's policies in fact have changed,
AMA members' decision-making with respect to professional association with chiropractors will continue to be
affected, according to the trial court. The evidence amply supported this conclusion. It is based not only on the
lengthy and successful boycott, but on the begrudging nature of the AMA's more recent and lawful changes.
The district court also found a continuing injury to chiropractors' reputation as a result of the boycott. Because
the AMA has never made any attempt to publicly repair that damage, the court, found that chiropractors will
continue to suffer injury to reputation from the boycott. 671 F. Supp. at 1486-87. The AMA's publication of its
changes and its settlements were not enough, in the eyes of the district court, to overcome these hannful
effects. The AMA has not convinced us that the district court was wrong in this assessment.
The AMA's strongest challenge comes to the district court's findings with respect to the lingering effects on
chiropractors' incomes. The court found that the injury to chiropractors' incomes threatened to continue through
the date of trial. 671 F. Supp. at 1487. For this it relied on plaintiffs' expert's analysis regarding chiropractic
income levels through 1986. (Jt. App. 57.) The court found this continuing hann existed, even though plaintiffs'
expert's last data point showed that chiropractors' income in 1984 exceeded that of podiatrists and optometrists
370

-the comparable professions. 671 F. Supp. at 1487. The *370 court did not, however, "find," as the AMA
contends, that chiropractors' incomes had actually increased in 1984; rather, it only acknowledged the expert's
data in this regard. Id. Obviously, given its finding regarding 1986 income levels (i.e., that chiropractors'
incomes continued to suffer), the court was more persuaded by the expert's income projections into 1986
regarding the lagging of chiropractors' income, than by the 1984 data. The AMA's assertion that there is no
basis for the district court to rely on the projection of chiropractors' income is baseless. There was testimony
that chiropractors' incomes would still have suffered in 1986 as a result of the boycott. (Jt.App. 57.) But even
without the lingering effects on chiropractors' income, there still remain the effects on professional association
and reputation, which by themselves may be sufficient to show continuing hann from the boycott.
In sum, even though the district court wrongly allocated the burden of proof in deciding whether injunctive
relief was necessary, its ultimate findings regarding the risk ofa return to the unlawful policies, the
effectiveness of the AMA's discontinuance or voluntary cessation, and the character of the past violations,
without question satisfy the proper standard. W.T.Grant, 345 U.S. at 633, 73 S.Ct. at 897. None of the
objections the AMA raises on appeal undercuts the district court's decision to grant an injunction. That the
AMA feels an injunction is not necessary (or for that matter, that even we may have felt the same had we
considered the case as an original matter), is not the appropriate test. That call was for the district court to
make. Id. Because the district court did not abuse its discretion, we uphold its decision to award injunctive
relief. 5
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S Based on the languagein section 16 that equitablerelief is available"whenand under the same conditionsand

principlesas injunctiverelief ... is grantedby courts of equity.... ," the AMA makes a passing argument,buried in
two of its 67 footnotes(two footnotes,incidentally,that are separatedby seven pages of text) that the district court
erred by not requiringthe plaintiffsto meet all the requirementsfor an injunctionthattraditionalequityjurisprudence

imposes.The AMA does not bother to say what those traditionalequitablerequirementsare, in the case of a permanent
injunction,except to say thatthe plaintiffshad to show they had no adequateremedyat law.Nor does the AMA cite
any cases concerningthe proprietyof a permanentinjunctionunder§ 16.
The SupremeCourt hasstated § 16 invokes "traditionalequitableprinciples."ZenithRadio Corp. v. Hazeltine

Research,Inc., 395 U.S. JOO,130,89 S.Ct. 1562, 1580,23 L.Ed.2d 129(1969);see also RolandMachineryCo. v.
DresserIndustries,Inc., 749 F.2d380, 386 (7th Cir. 1984).Scholarlycommenthasechoedthis theme. E.g., 2 P. Areeda
and D. Turner,AntitrustLaw § 312d (1978);Easterbrookand Fischel,AntitrustSuits by Targetsof TenderOffers, 80
Mich. L.Rev. 1155, 1168-69(1982). Section l es languageindicatesthattraditionalequity principlesshould apply. But
while it is true that the district court stated that the plaintiffsdid not have to meet all the traditionalequitable
requirementsfor an injunction,we are not convincedthat this misstatementaffectedthe court's analysis.The important
point is thatequitablerelief is discretioruuy,and not automaticallyavailableto an injured plaintiff. See Areeda Turner,

supra,§ 312d at 39. The district court did exercisediscretionand did not automaticallygrant the plaintiffsan
injunction.The court carefullyweighedthe AMA'sconduct,the likelihoodit would recur, the harm it caused and might
in the future cause, and we believe, implicitlyin all this, the relativehardshipsto the parties of granting an injunction.
See 671 F. Supp. at 1484-88.
It is true thatthe district court did not specificallyfind that the plaintiffshad no adequateremedyat law. The AMA
baldly assertsthat damageswould have been adequate,but does not mentionhow.At any rate, at this stage in the case,
we are not inclinedto reversethe district court's carefuldecisionbasedon an underdevelopedargumentthatthe AMA
did not even deem worthy of includingunder a separateheadingin the text of its brief.

Anticipatingthis negative (for it) result, the AMA makes a last-ditchperfunctory argument. It attacks the
injunction,arguing that it is unnecessarilyoverbroad,purportsto award classwide relief in a case that was
never certified as a class action, and "implicate[s]the AMA's rights under the First Amendment."None of these
argumentsare convincing.
True enough, as the AMA observes, an injunctionin a private antitrust suit should award a plaintiff injunctive
relief"only to the extent necessary to protect it from future damage likely to occur if the defendant continues
371 the unlawful antitrust conduct." Ohio-SealyMattressManufacturing*371 Co. v. Sealy, Inc., 669 F.2d 490, 495
(7th Cir. 1982). But beyond this general principle,the AMA does not make any genuine argument that the
injunction is overbroad.Instead, it simply asserts that the primary beneficiariesof the district court's order,
insofar as it requires the order to be mailed to every AMA member,that it be published in the Journal of the
American MedicalAssociation, and that the AMA revise a national ethical publication, are the some 30,000
chiropractorsin the nation as a whole who were not parties to this case. Doubtless, these other chiropractors
may benefit from the mass mailing and publicationrequiredby the district court's order. But this does not
necessarily make the injunction overbroad.
The AMA's suggestionthat the publicationsand mailingsshould have been limited to the four communities in
which the individual plaintiffs practiced unnecessarilylimitsthe relief, and ignores the public interest served by
private antitrust suits. Such suits can effectivelyopen competitionto a market that was previously closed by
illegal restraints.National Society of ProfessionalEngineers,435 U.S. at 698, 98 S.Ct. at 1368;see also
InternationalSalt Co. v. UnitedStates, 332 U.S. 392,401, 68 S.Ct. 12, 17, 92 L.Ed. 20 (1947). Reliefhere is
provided not only to the plaintiff chiropractors,but also in a sense to all consumers of health care services.
Ensuringthat medical physicians and hospitals are free to professionallyassociate with chiropractors (e.g., by
the publication and mailing of the order to AMA members),likely will eliminate such anticompetitiveeffects
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of the boycott as interfering with consumers' free choice in choosing a product (health care provider) of their
liking. In this way competition is served by the injunction. In short, the injunction, as designed by Judge
Getzendanner, reasonably attempts to eliminate the consequences of the AMA's boycott, and we will not
disturb it. National Society of ProfessionalEngineers,435 U.S. at 698, 98 S.Ct. at 1368.6
6 For the same reason,we do not view the district court's injunctionas improperlyawardingclasswiderelief where no
class was certified.The AMA's argumentin this regardis just a rephrasingof its argumentthat the injunctionis
overbroad.

Finally, we reject the AMA's hint ("argument" seems too generous when the AMA's claim comprises but one
paragraph ofa 77-page brief, Max M v. New TrierHigh School DistrictNo. 203, 859 F.2d 1297, 1300 (7th Cir.
1988)) that the district court's order somehow infringes on the AMA's First Amendment rights. We think the
injunction as written is sufficiently tailored to avoid constitutional objection. As the Supreme Court has stated:
[W]hile the resulting order may curtail the exercise of liberties that the [defendants] might enjoy, that is
a necessary and, in cases such as this, unavoidable consequence of the violation .... The First
Amendment does not 'make it ... impossible ever to enforce laws against agreements in restraint of
trade .... ' Giboney v. Empire Storage and Jee Co., 336 U.S. 490, 502 [ 69 S.Ct. 684, 691, 93 L.Ed. 834
(1949)]. In fashioning a remedy, the District Court may, of course, consider the fact that its injunction
may impinge upon rights that would otherwise be constitutionally protected, but those protections do
not prevent it from remedying the antitrust violations.

National Society of ProfessionalEngineers, 435 U.S. at 697-98, 98 S.Ct. at 1368-69. That the injunction
requires the AMA to publicize and mail copies of the order to AMA members, among other things, does not
render it unconstitutional. The district court's form of injunction and method of ensuring its publication (and
thus its efficacy) was a reasonable attempt at eliminating the consequences of the AMA's lengthy, systematic,
successful, and unlawful boycott.

IV. [76] Plaintiffs' Cross-Appeal
Plaintiffs filed a cross-appeal challenging the judgments for defendants JCAH and ACP. With respect to JCAH,
372 plaintiffs advance two separate theories ofliability. First, they allege that JCAH unlawfully *372 conspired with
the AMA and participated in the AMA's boycott of chiropractors. Second, plaintiffs contend that JCAH, as a
membership trade association, acted as a conspiracy each time it promulgated industry standards, and thus
violated the antitrust laws in its own right. As to the latter theory of liability, plaintiffs assert that they raised it
before the trial court, but that the court never ruled on it. JCAH does not contest this summarization of the
events in the district court, and we accept it. Plaintiffs' theory against ACP also is two-fold. They first contend
that ACP also participated in the AMA's boycott. Second, they charge that ACP is a member of the "continuing
conspiracy that is the JCAH." None of plaintiffs' arguments are persuasive.
Following the first trial in this case, JCAH and ACP appealed the denial of their motions for a directed verdict.
We affirmed the denial of those motions, explaining that the evidence was sufficient to permit, but not require,
a jury (or, as it turned out, the trial court) to conclude that the defendants JCAH and ACP knew that concerted
action in a scheme was contemplated and invited, and that both acquiesced and participated in that scheme.
WilkI, 719 F.2d at 233. This would have permitted a finding ofliability, we reasoned, citing Theatre
Enterprises Inc. v. Paramount Film DistributingCorp., 346 U.S. 537, 540, 74 S.Ct. 257, 259, 98 L.Ed. 273
(1954); Interstate CircuitInc. v. UnitedStates, 306 U.S. 208, 226-27, 59 S.Ct. 467, 474-75, 83 L.Ed. 610
(1939).
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Following Wilk I, the Supreme Court decided two cases, which the district court in the second trial held
clarified and limited the cases relied upon in Wilk l These cases were Monsanto v. Spray-Rite Service Corp.,
465 U.S. 752, 104 S.Ct. 1464, 79 L.Ed.2d 775 (1984), and Matsushita Electric Industrial Co. v. Zenith Radio
Corp., 475 U.S. 574, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986). In Monsanto, the Court held that, to survive a
summary judgment motion, an antitrust plaintiff needed evidence tending to "exclude the possibility" that the
alleged conspirators were acting independently, id 465 U.S. at 764, 104 S.Ct. at 1471, and that the plaintiff
must present "direct or circumstantial evidence that reasonably tends to prove" that the alleged conspirators
"'had a conscious commitment to a common scheme designed to achieve an unlawful objective."' Id, quoting

EdwardJ. SweeneySonsv. Texaco, Inc., 637 F.2d 105,111 (3dCir. 1980),cert. denied, 451 U.S. 911,101 S.Ct.
1981, 68 L.Ed.2d 300 (1981). Matsushita reaffirmed that holding. There, the Court stated "conduct that is as
consistent with permissible competition as with illegal conspiracy does not, without more, support an inference
of conspiracy." 475 U.S. at 597 n. 21, 106 S.Ct. at 1361 n. 21.
Applying Monsanto and Matsushita, the district court analyzed plaintiffs' claims to determine whether or not
each defendant's own conduct showed membership in the AMA's conspiracy. 671 F. Supp. at 1489. 7 We review
each defendant separately. Again, because the district court adequately set forth the facts, we only summarize
them here.
7 The district court also held that even if JCAH were acting independentlyof the AMA boycott, its members (e.g., the
AMA) were not responsiblefor the actions of JCAH. 671 F. Supp. at 1491-92.On appeal, plaintiffs tell us that this was
unnecessary,and actually confused their assertedtheory that JCAH was an unlawful conspiracy in its own right. Thus,
we do not pass on the propriety of the district court's ruling in this regard.

A.JCAH
JCAH is a not-for-profit corporation established for the purpose of setting standards and conducting health care
accreditation programs in conjunction with those standards. JCAH's members include the AMA, ACP, the
American College of Surgeons, the American Hospital Association, and the American Dental Association. It is
governed by a board of commissioners. 1\venty-one commissioners are appointed by the various members, who
then appoint one public commissioner. The AMA is one of JCAH's two "dominant members" (this
373 characterization being based solely on the number of commissioners each member is allotted). *373
Participation by hospitals in the JCAH's accreditation program was voluntary. Nevertheless, accreditation was
important to a hospital and "loss of accreditation would be devastating." Id. at 1490. Since before 1958, JCAH
had standards providing that hospital medical staffs were to be limited to fully licensed physicians (this was
liberalized in 1970 to include dentists). Id
In 1964, JCAH's director stated, in a national newsletter, that JCAH viewed chiropractors as cultists, and that
hospitals that encouraged such cultists to use their facilities in any way would "very probably be severely
criticized and lose [their] accreditation." Despite the similarity of this statement to later AMA efforts, the
district court found there was no direct evidence that JCAH was acting in concert with the AMA with regard to
this statement or its distribution; thus, it concluded this action was independent.
In 1970, JCAH completed a revision of its standards and published an accreditation manual for hospitals. The
manual included "Standard X" (which was drafted by the AMA). Standard X provided that the governing board
of each hospital had to assure that medical staff members practiced in an ethical manner. The accreditation
manual included a source reference to the AMA's Principles. The district court found that the uncontradicted
testimony was that JCAH's board of commissioners never discussed the subject of chiropractic in connection
with the accreditation manual. It further found that no chiropractor participated in the accreditation manual's
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revision process despite the opportunity to participate.Id. Based on these findings, the court concluded there
was no evidence that JCAH adopted Standard X in connectionwith chiropractors or to further the AMA's
boycott. And while JCAH letters respondingto inquiries from hospitals about the role of chiropractors
throughout the 1970s did indicate that JCAH would withdraw accreditationof a hospital that had chiropractors
on its medical staff or that granted privileges to chiropractors,the district court found these letters were
completely consistent with the then-existing accreditationstandards, and were "not convincing evidence that
JCAH had joined the conspiracy against chiropractors."Id.
Finally, in 1977, JCAH revised its standards to provide that medical staff membership was to be limited "unless
otherwise provided by law" to fully licensed physicians and dentists. References to the AMA's Principles were
deleted. So from 1977 on, JCAHs position on chiropractorswas that, as limited licensed practitioners, they
could be included on medical staffs, if permitted under local law. In 1980, JCAH amended the accreditation
manual by deleting Standard X.
Based on these findings, the district court found that all JCAH undertook all action from 1964 through 1980
independently of the AMA boycott. Further support for its conclusionwas the fact that JCAHs standards were
largely consistent with federal law. Id.
Likewise, the district court found that the 1983 revisions of the JCAH standards were independent of the AMA
boycott, and that the 1983 revisions were not evidence that the conspiracy against chiropractors continued into
1983. Ultimately, JCAH standards were liberalizedregarding admissionto medical staffs and allowance of
hospital privileges to limited licensed practitioners,includingchiropractors.But the standard also required that
each accredited hospital's medical staff have an executive committee,the majority of which had to be medical
and osteopathic physicians. (This, accordingto plaintiffs, is evidence that the conspiracy against chiropractors
continued into 1983.)

374

In 1983 the AMA participated in the JCAH standardsrevision process. That process began in 1982 with
recommendationsfrom JCAH staff and the JCAH standard-surveyprocedures committee. The early
recommendationswere that each hospital be permittedto decide for itself, under applicable state law, which
licensed health care providers would be allowed hospital privileges and medical staff membership. After
initially supporting this approach, AMA members and other medical societies *374 which wanted to ensure
medical and osteopathic physician control of the medical staff and patient care in hospitals criticized the AMA.
Feeling the heat of their member's criticism, the AMA changed its position and supported revisions which
would ensure such control. In late 1983, JCAH adopted new standardswhich included the mandatory, medical
physician-dominatedexecutive committee concept.
According to the district court, the evidence supportedthe conclusionthat JCAH members were acting to
ensure that the responsibility for patient care in acute care hospitals remained in the hands of medical and
osteopathic physicians, and that this was an appropriategoal for JCAH. Patients in acute care hospitals are
generally the very sick or in need of surgery.They are patients who require treatment with drugs or surgery i.e., treatment by fully licensed physicians (that chiropractorsmay not perform). This led the court to conclude
that "[t]he evidence supports no conclusion other than that patient care in acute care hospitals, and the medical
staffs of acute care hospitals, ought to be under the control of fully licensed physicians rather than limited
licensed practitioners. I am persuaded that the JCAH members were not acting to prevent chiropractors from
being admitted to hospitals or obtaining hospital privileges."671 F. Supp. at 1493.8
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8 The court went on to observe that under current JCAH standards,hospitalscould grant chiropractorsmedical staff
membership,clinical privileges,admissionprivileges,and access to diagnosticserviceswithout fearing loss of JCAH
accreditation.Authority for making individualmedical staff appointmentsnow rests with the individualhospital's
governing board.

Because the court found that JCAH's acts bifore the 1983 revisions were independent of the AMA boycott, and
that the 1983 revisions were not evidence that the conspiracy against chiropractors continued into 1983, it
concluded that plaintiffs failed to prove that JCAH was a member of the conspiracy. Id at 1494.

1. JCAH as Conspiracy
Plaintiffs' first theory on appeal is that JCAH, as a trade association, "acts as a conspiracy or combination every
time it promulgates industry standards [which unreasonably restrain competition]." But a trade association is
not, just because it involves collective action by competitors, a "walking conspiracy." Consolidated Metal
Products, Inc., 846 F.2d at 293-94. There is no evidence that JCAH's accreditation program "is merely a ploy to
obscure a conspiracy" against chiropractors. Id at 294. And plaintiffs' arguments for a separate antitrust
violation with respect to JCAH standing alone are unpersuasive.
The most serious problem with plaintiffs' theory is that they did not prove any actual or threatened antitrust
injury directly traceable to the alleged antitrust violation which would be redressed by the issuance of an
injunction against JCAH. See Cargill, Inc. v. Monfort of Colorado Inc., 479 U.S. at 122, I 07 S.Ct. at 495. Thus,
even if this particular claim was not expressly addressed by the district court, plaintiffs' claim still must fail. In
support of their contention that they suffered actual injury, plaintiffs offer "evidence" of examples of when each
plaintiff was denied privileges or medical staff membership at certain hospitals. But after thoroughly reviewing
the record, we conclude these examples do not show any connection to JCAH or its Standard X. (Jt.App. 13-14;
15-17; 89-100; 181; 182-87; 190-91; 380-81; 420; 672-81; 773-74; 851; and 934-35.) Because we find no
antitrust injury occurred as a result of the 1970 Standard X, we necessarily conclude that there was no
375 continuing JCAH boycott as a result of the revisions in 1983.9 *375
9 Plaintiffs claim, for the first time in their reply brief, that the 1983standardsthemselvesviolate the antitrust laws. The
district court, however, stated that-plaintiffswere not claimingthat the 1983JCAH standards violated the antitrust laws.
671 F. Supp. at 1492.Whether they did or did not raise the issue in the district court, there is no question that the
plaintiffs'initial appellate brief did not raise this issue. Rather,plaintiffsarguedthat "The JCAH 1983 Revisions
Continue[d]The Boycott."In this regard they stated, "only one conclusionis possible:the JCAH M.D. domination
standardperpetuatesthe boycott" (emphasis added).We think it plain that plaintiffsmade their claim that the 1983
revisions themselveswere unlawfulfor the first time on reply.We thus will not address the argument.See Gold v.

Wolpert,876 F.2d 1327, 1331n. 6 (7th Cir. 1989).

2. JCAH as Member of the AMA Boycott
Plaintiff's second theory of antitrust liability against JCAH contends that JCAH was a member of the AMA's
boycott. In this regard, plaintiffs contend that JCAH knew the AMA boycott was contemplated and that it
acquiesced and participated in that scheme. As stated above, the Monsanto and Matsushita cases hold that to
establish liability under this theory, there must be evidence that at least tends to exclude the possibility under
that the alleged conspirators were acting independently, rather than pursuant to "' conscious commitment to a
common scheme designed to achieve an unlawful objective'," Monsanto, 465 U.S. at 764, 104 S.Ct. at 1471,
quoting Edward J. Sweeney Sons, 637 F.2d at 111. Plaintiffs, however, argue that Monsanto and Matsushita are
inapplicable to this case because here we are dealing with a horizontal combination, and because there is
"direct evidence" of a conspiracy in this case. We agree with the district court, however, that this case should be
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governed under the standards set forth in Monsanto and Matsushita. We have stated before, "[t]he actual label
placed on the conspiracy is a 'pedantic distinction,' as the Monsanto standard applies regardless of which label
is attached." Valley II, 822 F.2d at 660 n. 5. And plaintiffs point to no "direct evidence" of the conspiracy.
At best, plaintiffs make only a perfunctory argument that JCAH knowingly adhered to and participated in the
AMA's unlawful boycott. Nowhere do they attempt to show just how the district court made erroneous findings
of fact. Rather, they point to the fact that JCAH adopted Standard X (after being manipulated by the AMA in
doing so) to establish JCAH's participation in the boycott. But the district court found that JCAH's board of
commissioners never discussed the subject of chiropractic, and that the subject was never raised in connection
with the 1970 revisions of the accreditation manual. It also found that no chiropractor participated in the
revision process despite having an "extensive opportunity" to do so. Thus, the court held "[t]here was no
evidence that JCAH adopted Standard X in connection with chiropractors or in furtherance of the AMA
boycott." 671 F. Supp. at 1490. Plaintiffs' urgings to the contrary are nothing but a bald invitation to substitute
our judgment for the district court's. Consistent with our prior treatment of this issue in WilkI, 719 F.2d at 23 3,
the evidence may have been sufficient to find that JCAH participated in the conspiracy, but it did not require
such a finding. The district court was entirely within its right to find no conspiracy between JCAH and the
AMA.
As evidence of JCAH's participation in the conspiracy, plaintiffs also point to the district court's finding that
JCAH cooperated with the AMA in connection with the distribution of an article titled "The Right and Duty of
Hospitals to Exclude Chiropractors from Hospitals." Apparently, they believe this carries the day in
establishing JCAH's participation in the boycott. We disagree. As the district court found, the JCAH's use of the

376

cited article was in connection with inquiries from hospitals about the role of chiropractors in hospitals. 671 F.
Supp. at 1490. The court also found that the JCAH letters were "completely consistent with the then-existing
accreditation standards." Id We thus agree with the district court that this was "not convincing evidence" that
JCAH participated or joined in the AMA's conspiracy against chiropractors. Id Cf Monsanto, 465 U.S. at 762,
104 S.Ct. at 1470 (communication about prices and marketing strategy does not alone show that distributors are
not making independent pricing decisions). IO *376
1O Plaintiffs make one additional claim. This case, they tell us, fits neatly within the framework of American Society of

MechanicalEngineers.Inc. v. Hydro/eve/Corp.• 456 U.S 556, 102 S.Ct. 1935, 72 L.Ed.2d 330 (1982). They assert that
because the trial court found the AMA manipulatedthe JCAH and caused it to adopt Standard X (as well as circulating
the AMA's "Right and Duty of Hospitalsto Exclude Chiropractors"),that JCAH was liable because it allowed itself to
be manipulated and used as a mechanismthrough which the AMA enforced its anti-competitivescheme. Plaintiffs cite

Hydro/eve/in the portion of their argumentdealing with JCAHs alleged knowingadherence and participation in the
AMA's boycott. But Hydro/eve/does not address the consciousparallelismissue. Hydro/eve/speaks of an association's
liability in its own right, not as a member of another'sunlawfulconspiracy.We thus believe Hydro/eve/is inapplicable
to this case.

B.ACP

.1

The analysis and outcome would be much the same for ACP as for JCAH, at least so far as its alleged
participation in the AMA's boycott is concerned. ACP's alleged membership or participation in the AMA's
unlawful boycott, for example, is also judged under the Matsushita and Monsanto standards. Here, though, we
must digress briefly to address a problem with plaintiffs' argument. Their claims in this respect seem at best to
be confused. In their opening brief. they refer to the ACP's participation in "the boycott," and argue that the
district court's finding that the ACP did not participate in any boycott of chiropractors is clearly erroneous. The
district court's findings in this regard concern whether or not ACP was a member of or participated in the
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AMA's conspiracy. 671 F. Supp. at 1471, 1489, 1494-96. It is obvious from the district court's opinion, and
from plaintiffs opening brief, that "the boycott" referred to is the AMA 's unlawful boycott. But in their reply
brief, plaintiffs say it is "irrelevant" whether or not ACP conspired with the AMA. In other words, they are
arguing that the district court's finding that ACP was not a member of the AMA's boycott, 671 F. Supp. at
1494-96, is not at issue on this appeal. We will take them at their word; that issue is now foreclosed against
them.
Apparently, then, plaintiffs are claiming, as they did with JCAH, that the ACP as a membership association
engaged in concerted activity through various acts. That is, the ACP is liable under§ 1 of the Sherman Act in
its own right. Plaintiffs also present a second theory of liability: that the ACP, as a member of the JCAH, is
liable for the unlawful acts of that organization because it knowingly participated in and ratified those acts.

1. ACP as a Conspiracy
There is no evidence that ACP itself engaged in an unlawful boycott of chiropractors. Plaintiffs point to the
ACP's bylaws which provided that the purpose of the ACP included "preserving the history and perpetuating
the best tradition of medicine and medical ethics." Because of the fact that many of the ACP's members were
also AMA members, plaintiffs argue that this veiled reference to ethics somehow furthered an ACP boycott.
But the ACP never adopted the AMA's Principles (including former Principle 3), and never required its
members to subscribe to those principles. 671 F. Supp. at 1494. Also, the ACP never had a code of ethics. In
1984 it published the American College of Physicians Ethics Manual. But this was not a code or set of
regulations. Rather, it was an effort to address major contemporary issues confronting all physicians and merely
attempted to stimulate debate on medical ethics. The manual stated nothing about chiropractic or about what
remedies are or are not "scientific." Indeed, as the district court found, the manual appears to leave the
individual physician free to make his own judgment as to the kinds of treatment he should participate in and in
his relations with other licensed health practitioners. 671 F. Supp. at 1494.
The plaintiffs rely on two additional documents to establish an ACP boycott. The first grew out of a September
1978 meeting of the ACP's board of governors. (The board of governors was not the ACP's policymaking
body.) The Board at that meeting accepted a report by an ad hoc committee appointed to suggest what might be
done to promote the ACP's policy toward chiropractic. According to the district court, the minutes of that
meeting reflect that:
The committee agreed unanimously that ACP should be concerned about and oppose any action which
377

would include chiropractic among the scientifically-based modes of medical care and which would

*377

give chiropractors direct access to the diagnostic facilities of hospitals.
671 F. Supp. at 1495. Plaintiffs also point to a resolution adopted by the board of governors which provided,
among other things:
(2) the governors should remain alert to efforts of chiropractors to gain access to radiographic and
clinical laboratory diagnostic facilities in their regions and keep ACP headquarters informed of such
developments;

******
(8) the governors should alert colleagues in other disciplines to the efforts of chiropractors to gain
access to radiographic and clinical pathology diagnostic facilities; and
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(9) the governors and the college members in their regions should discussthese matters with their
county and state medical societies and with their representativesto the house of delegates of the AMA.
671 F. Supp. at 1495-96.
Although the district court found that many parts of the resolutionrelatedto matters protected under the NoerrPennington doctrine, not everythingincludedwas protected.(This is not at issue on appeal.) What is important
is that the district court found that the resolutioncontainedno call for the participationof ACP or its members
in the AMA's boycott against chiropractors,"or [in the] ACP's own boycott."671 F. Supp. at 1496. Continuing,
the court explained "[m]oreover,the resolutionwas never implemented... and there is no evidence that ACP
memberswere called upon to cooperatein effectuatingACP's 'policy' on chiropractic."Id Plaintiffs do not
show how the district court's findings are clearly erroneous;rather,they just interpret the document differently.
It is well establishedby now, however,that we do not substituteour view of the facts for the district court's
findings are clearly erroneous;rather,they just interpretthe documentdifferently.It is well establishedby now,
however,that we do not substitute our view of the facts for the district court's on appeal. After reviewing the
evidence, we are not left with the "definiteand firm conviction"that the district court made a mistake in
interpretingthis evidence.Andersonv. City of BessemerCity,470 U.S. 564, 573, I 05 S.Ct. 1504, 1511,84
L.Ed.2d 518 (1985).
Plaintiffs also point to a joint documentin which the ACP participated,titled "Status Report on Chiropractic
Lawsuits"to establish an ACP conspiracy.The report was distributedto ACP members. It does contain an
admissionthat Principle 3 forbade associationwith chiropractors.But, as the district court explained,this
admissionwas irrelevant as to ACP which had not adoptedthe AMA's Principles, and which did not have a
medical ethic similar to Principle 3. We agree. Again, plaintiffsjust offer their different interpretationof the
document,which has never been enoughto carry the day when reviewinga district court's factual
determinations.We see no error.11
11 Plaintiffsalso argue that the district court erroneously"excludedevidence[which]provesACP's knowing intent to
exclude chiropractors."(Plaintiff'sreply br. at 23.) What plaintiffsare gettingat is that certain evidencewasheld by the
district court to be protectedunder the Noerr-Penningtondoctrine.The first involveda letter written to a governmental

agency (the National Instituteof NeurologicalDiseasesand Strokes(NINOS))in connectionwith a governmentproject
(the study of chiropractic).Plaintiffsclaimthis wasnot protectedunderthe Noerr-Penningtondoctrinebecause blind
copiesweresent to the AMA's Committeeon Quackeryand other medicalsocieties.They ignorethe fact, however,that
the district court made an alternativeholdingwith respectto this letter.It statedthat even if the letter wasnot protected,
it wasobviousthat it expressedonly the author'sown opinionas to what action the ACP's board of regents (its
policymakingbody) might take in the future,and that it wasnot the act of the ACP endorsingthe AMA chiropractic
policy statement.The court also found there wasno evidencethatACP had knowledgeof the activitiesof the
Committeeon Quackery. Thus, we do not need to addresswhetheror not this documentwasprotectedunder the NoerrPenningtondoctrine,as the alternativegroundis both soundand unchallenged.
Plaintiffsmake two perfunctory and undevelopedcontentionswith regard to "exclusion"of "boycottactivity."But
neither of these amountsto an "argument"under Fed.R.App.P.28(a)(4). Thus, we will considerneither.

2. ACP Participation in JCAH's Conspiracy
378

Finally,plaintiffs contend that ACP is a member of"the continuingconspiracythat *378 is the JCAH." But
since we have held JCAH did not violate the antitrustlaws, ACP could not be liable for participatingin JCAH's
acts. Thus, plaintiffs'theory that ACP is liable for participatingin JCAH's conspiracyfails.

V. [111] Conclusion
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We affirm the district court's finding that the AMA violated§ I of the Sherman Act by conducting an illegal
boycott of chiropractors, and the district court's decision to grant an injunction against the AMA. In finding
liability, the court did not improperly rely on evidence of conduct protected by the Noerr-Pennington doctrine.
The district court's factual findings supported its finding that the AMA's boycott was illegal under the rule of
reason, and those findings were not clearly erroneous. The district court also did not clearly err in finding that
the AMA did not meet its burden of proving its patient care defense, and in finding that the AMA's boycott
caused the plaintiffs past injury and the threat of future iajury. The court did not abuse its discretion in
imposing an injunction on the AMA. The court's factual findings supported its exercise of equitable discretion,
and the injunction was not over-broad.
We also affirm the district court's findings that JCAH and ACP did not participate in the AMA's boycott, or in
any other way violate § I in their activities concerning chiropractors. The plaintiffs' theory that JCAH itself
conspired by setting standards fails because the plaintiffs failed to prove that the JCAH's actions caused them
any actual or threatened injury. The court's finding that JCAH did not participate in the AMA's conspiracy was
not clearly erroneous. The plaintiffs have waived any contention that ACP participated in the AMA's
conspiracy by claiming that any such participation was "irrelevant." The district court did not clearly err by
finding that ACP did not conduct its own conspiracy, and since JCAH did not violate§ I, ACP could not be
liable for participating in JCAH's actions.
The district court's decision is

AFFIRMED.
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